IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CRAI G A, LYLES, : CIVIL ACTI ON
Plaintiff, :
v. : No. 00- 628
ALLSTATE | NSURANCE COVPANY,

Def endant .

VEMORANDUM
ROBERT F. KELLY, J. DECEMBER 22, 2000

The Plaintiff brought this action alleging violations
of Title VII of the Cvil R ghts Act of 1964, 42 U S.C. § 2000,
et seq. (“Title VI1”), and the Pennsylvania Human Rel ati ons Act,
43 P.S. 8 951, et seq. (“PHRA’). After a three day trial, the
jury returned a verdict in favor of the Defendant as to al
clains. Presently before this Court is the Plaintiff’s Mtion
for a New Trial.' For the reasons that follow, Plaintiff’s

Motion will be denied.

| . BACKGROUND.

A brief summary of the facts that are relevant to this

Motion is necessary in order to understand this case. The

1" The Defendant argues that Plaintiff’s Mdtion for a New
Trial should be dism ssed because Plaintiff failed to order the
trial transcript within the period of time required by Local Rule
of Cvil Procedure 7.1(e). (Def.’s Mem Opp’'n Pl.’s Mdit. for New
Trial at 3.) Odinarily, we would grant Defendant’s request,
however, the Court will examne the Plaintiff’s Mtion for a New
Trial because the Defendant was ki nd enough to have ordered the
trial transcript within the required period.



Plaintiff was hired by the Defendant as a clains adjuster in
Novenber of 1993. (Def.’s Mdt. Summ J., Ex. A at 29, 31.)
Plaintiff received several pronotions and transfers fromthe
Def endant from 1993 through 1996. (ld. at 34.) Plaintiff was
pronoted to the position of Customer Service Manager of
Def endant’ s Phil adel phia Service Center. (ld. at 34-35.) Dawn
Hanson, a Custoner Representative at the Phil adel phia Service
Center, was supervised by Plaintiff. (l1d. at 66-68.) In
February of 1998, Dawn Hanson accused Plaintiff of sexually
harassing her after she received a witten warning for
i nsubordination fromthe Plaintiff and Plaintiff’s supervisor,
Grven Carter.? (lLd. at 88-96.)

Def endant instituted an investigation into Dawn
Hanson’ s all egations against the Plaintiff in conpliance with its
Sexual Harassnent Policy. (Def.’s Mot. Summ J., Ex. A at 205-
209; Ex. B; Ex. Cat 10-11.) Melissa Gassnmre, a Human
Resources Division Manager for Defendant, and Anna Singer, a
Human Resources Consul tant for Defendant, conducted the
investigation. (Def.’s Mot. Summ J., Ex. C at 10-11.) Pursuant
to the investigation, Melissa 3dassmre and Anna Singer

interviewed the Plaintiff, Dawn Hanson, Gwnen Carter, some of

2 Dawn Hanson requested to speak with Geven Carter in
private. It was in this private conversation that Dawn Hanson
accused the Plaintiff of sexual harassnment. (Def.’s Mt. Sunm
J., Ex. A at 90-96.)



Def endant’ s enpl oyees, and other relevant parties to the
incident.® (Def.’s Mot. Sumnm J., Ex. C at 14-15.)

After conpletion of the investigation, Mlissa Gassmre and
Anna Si nger prepared a Summary of Evi dence and recommended t hat
Def endant di scharge the Plaintiff. (Def.’s Mot. Summ J., Ex. C
at 31; Ex. K) Bill Wlls, Defendant’s Regi onal Human Resources
Manager, agreed with the recommendati on after review ng the
Summary of Evidence. (Def.’s Mdt. Summ J., Ex. L at 21-59.) On
March 17, 1998, Defendant discharged Plaintiff. (Def.’s Mt.
Summ J., Ex. A at 213.) Defendant did not replace Plaintiff
because the Phil adel phia Service Center was schedul ed to be
closed in the Spring of 1998. (Def.’s Mdt. Summ J., Ex. N at
33-34.) On February 2, 2000, Plaintiff filed this |awsuit
claimng that his discharge by Defendant was based on race
discrimnation. (See Conpl.)

I'1. STANDARD.

In evaluating a notion for a newtrial on the basis of trial

error, the Court nust first determ ne whether an error was made

in the course of trial, and then nust determn ne “whether that

3 gpecifically, Melissa dassmre and Anna Singer
interviewed G egory Wendt, Bonnie Harris and D anne Chanberline
who were ot her Custonmer Service Representatives in the
Phi | adel phia Service Center. (Def.’s Mot. Summ J., Ex. A at
137; Ex. Cat 11-12.) Also interviewed were two w tnesses whom
the Plaintiff clainmed would support his position, M chael
McBride, the former Manager of the Phil adel phia Service Center,
and Kat hy Santangel o, a d ains Departnent enpl oyee of Defendant.

(Ld.)



error was so prejudicial that refusal to grant a newtrial would

be inconsistent with substantial justice.” Farra v. Stanley-

Bostitch, Inc., 838 F. Supp. 1021, 1026 (E.D. Pa. 1993). The

trial court has broad discretion in determning the admssibility
of evidence and whether a new trial should be granted based on an

erroneous evidentiary ruling. Threadgill v. Arnstrong Wrld

Indus., Inc., 928 F.2d 1366, 1370 (3d G r. 1991).

[11. DI SCUSSI O\.

The Plaintiff argues that a new trial should be granted
because of three alleged errors by the Court: the exclusion of
Exhibit P-16 fromadm ttance into evidence; the adm ssion of
Defendant’s Exhibits D-2 through D7 into evidence; and the
Court’s jury charge instructing the jury on “Defendant’s
| egiti mate business reason for its decision” to termnate the
Plaintiff.* This court will address, in turn, each of the
Plaintiff’s contentions.

A.  Exclusion of Exhibit P-16.
The Plaintiff argues that this Court’s exclusion of

Exhibit P-16 fromjury deliberation was an error because it was

4 The Plaintiff acknow edges that “[s]tanding al one, any
one of the three errors all eged above nay not be enough to

justify a newtrial.” (Pl.’s Mot. for New Trial, § 31.) The
Plaintiff alleges, however, that “[t]aken together, they are
enough to warrant a newtrial . . . .” (Ld.)



adm tted into evidence during Plaintiff's case.® (Pl.’s Mt. for
New Trial, 1 8-17.) Plaintiff argues that he was prejudi ced by
the Court’s action because Exhibit P-16 denonstrated that a white
manager at Allstate was treated nore favorably than the bl ack
Plaintiff. (Pl.”’s Mot. for New Trial, 47 5-8.) [In addition,
Plaintiff argues that he was further prejudiced by the Court’s
action because his counsel, believing that Exhibit P-16 had been
admtted into evidence, referred to and invited the jurors to
read Exhibit P-16 in his closing argunent. (Pl.’s Mt. for New
Trial, 9 18- 19.)

The confusion as to whether Exhibit P-16 was adm tted
into evidence during trial falls squarely upon Plaintiff’s
counsel. Plaintiff’s counsel made confusing statenents about
what exhibits he sought to introduce into evidence. (N T.
11/8/00 at 60-63.) During jury deliberations, the Court
permtted a review of the trial tapes in an attenpt to clarify
whet her Exhibit P-16 had been admtted. (ld.) Due to the
confusion, the Court permtted Defendant to offer an objection to
the admttance of Exhibit P-16. (N T. 11/8/00 at 63-64.)

Def endant objected to the admttance of Exhibit P-16 based on
| ack of foundation. (ld.) The Court ruled that “to the extent

that [Exhibit P-16] was referred to and anybody used it, that

> Exhibit P-16 is an Allstate “job in jeopardy” notice
all egedly issued to Mark Meehan, a white All state manager
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is in evidence. To the extent that any parts of it were not read

|’mnot going to admt it.” (N T. 11/8/00 at 63, 21-25.)
Def endant argues that the Court’s ruling was proper because the
“Plaintiff did not establish the requisite foundation for the
adm ssion of the docunent.” (Def.’s Mem OCpp'n Pl.’s Mt. for New
Trial at 6.) Defendant argues that Plaintiff failed to prove who
aut hored the docunent, when the docunent was authored, and
whet her the witness upon whomthe Plaintiff relied for
identification of Exhibit P-16 was sufficiently famliar with the
docunent. (1d.)

“The burden of proof for authentication is slight.”

United States v. Reilly, 33 F.3d 1396, 1404 (3d Cr.

1994) (quoting Link v. Mercedes-Benz of NN Am, Inc., 788 F.2d

918, 927 (3d Cir. 1986)(citation omtted)). Federal Rule of
Evi dence 901(a) requires identification of a docunent as a
condition precedent to admssibility. Fed. R Evid. 901(a).
Exanpl es of appropriate nethods of authentication are provided in
Federal Rule of Evidence 901(b). Fed. R Evid. 901(b).
Specifically, Federal Rule of Evidence 901(b) (1) provides that an
exanpl e of authentication is “[t]estinony of witness with
know edge. Testinony that a matter is what it is clained to be.”
Fed. R Evid. 901(b)(1).

The Plaintiff’s attorney introduced Exhibit P-16 by

showing it to Bill Wlls, Defendant’s Hunan Resource Manager for



t he Northeast Region, and asking M. Wlls to identify it. (NT.
11/7/00 at 52.) M. Wells identified Exhibit P-16 as a job-in-
j eopardy notification for Mark Meehan, Defendant’s forner agency
manager. (ld.) Since M. Wlls is Defendant’s Human Resource
Manager for the Northeast Region and he assisted in the
i nvestigation which resulted in the witing of Exhibit P-16, M.
Wl | s possessed know edge of the contents of Exhibit P-16.
Therefore, because M. Wlls was a know edgeabl e wi t ness who
testified that Exhibit P-16 was what it was clainmed to be,
Exhi bit P-16 was properly identified according to Federal Rul e of
Evi dence 901(a). Thus, the Court erred in refusing to admt
Exhibit P-16 into evidence; however, this error was harm ess and
must be di sregarded.

“To grant a new trial on inproperly excluded evidence,
t he exclusion nust have constituted prejudicial error.” Smth v.

Crown Equip. Corp., No. 97-541, 1998 W. 633982, at *4 (E.D. Pa.

Aug. 21, 1998), aff’d, F.3d _ (3d Gr. 1999). Federal Rule

of Gvil Procedure 61, entitled Harm ess Error, provides:

No error in either the adm ssion or the

excl usion of evidence and no error or defect
in any ruling or order or in anything done or
omtted by the court or by any of the parties
is ground for granting a new trial or for
setting aside a verdict or for vacating,

nodi fyi ng, or otherw se di sturbing a judgment
or order, unless refusal to take such action
appears to the court inconsistent with
substantial justice. The court at every
stage of the proceedi ng nmust disregard any
error or defect in the proceedi ng which does
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not affect the substantial rights of the

parties.
See Fed. R Cv. P. 61. Thus, according to Federal Rule of Cvil
Procedure 61, “‘harmess errors’ are technical errors or defects
which do not affect the rights of a party.” Smth, 1998 W

633982, at *4 (citing Kotteakos v. U. S., 328 U S. 750, 760

(1946)). A newtrial will be ordered if the alleged error
af fected substantial rights of the parties; however, if the
all eged error did not affect the substantial rights of the
parties, then it is a harm ess error and nust be disregarded.

ld. at *4 (citing Harkins v. Ford Mdtor Co., 437 F.2d 276, 278

(3d Cir. 1970)).

In considering the record and the circunstances of this
case, the Court finds that the exclusion of Exhibit P-16 did not
affect Plaintiff’'s substantial rights. To begin, the confusion
as to the adm ssion of Exhibit P-16 was due solely to the conduct
of Plaintiff’s counsel. Secondly, Exhibit P-16 was admtted to
the extent that it was used and referred to during the trial.

The Court did not entirely exclude Exhibit P-16 from evi dence,
but nerely forbade the adm ssion of the unread portion of the
docunent and barred its subm ssion to the jury during
deliberations. During the trial, Plaintiff’s attorney used the
exhibit to establish that a white agency manager had received a

“j ob-in-jeopardy” warning after being accused of sexual



harassnment. (N T. 11/07/00 at 52-53.) Additionally, during
trial, Plaintiff’s attorney questioned the w tness regarding
Plaintiff’s treatnment as conpared to the treatnment of the white
manager for whom Exhibit P-16 was witten. (1d.) Thus,
Plaintiff’s attorney used Exhibit P-16 to establish that
Plaintiff had received different treatnent than a white nmanager
accused of sexual harassnment. The Court’s exclusion of the
unread portion and physical docunment of Exhibit P-16 into
evidence did not hinder Plaintiff’s presentation of his case nor
i npede the purpose for which the Plaintiff offered the exhibit.
Thus, the Plaintiff’s rights were not substantially affected and
t he exclusion of Exhibit P-16 was harm ess error and is
di sregar ded.
B. Adm ssion of Defendant’s Exhibits D-2 Through D-7.

Plaintiff argues that the Court’s adm ssion of
Def endant’s Exhibits D-2 through D7 was an error.® (Pl.’s Mt.
for New Trial, Y 21-27.) During trial, the Court allowed the
adm ssion of these exhibits over Plaintiff’s hearsay objections.
(ILd. ¥ 25.) Plaintiff argues that the exhibits shoul d have been

excl uded because the peopl e whose statenents were transcribed did

6 The exhibits are transcribed statenents of: Dawn Hanson
(Ex. D-2); Gegory Wndt (Ex. D-3); Bonnie Harris (Ex. D-4);
D ane Chanberlain (Ex. D-5); Kathy Santangelo (Ex. D-6); and
M chael McBride (Ex. D-7). (Pls. Mt. for New Trial, § 22.) Wth
t he exception of Mchael MBride, none of these individuals
testified at trial. (Ld. § 23.)



not testify at trial.’” (lLd. 7Y 23-25.) Plaintiff further argues
that the transcribed statenents substantially influenced the
jury’s verdict and therefore he was prejudiced by their

adm ssion. (ld. § 26.)

The Federal Rules of Evidence define hearsay as “a
statenent, other than one nade by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth
of the matter asserted.” Fed. R Evid. 801(c). Thus, the
hearsay rule requires that in order for evidence to be excluded
it nust be offered for the truth of the matter asserted. 1d.
This case is a race discrimnation claiminvolving Plaintiff’s

di scharge from enpl oynent based on viol ations of Defendant’s
sexual harassnent policy. (See Conpl.) Defendant’s
investigators relied upon the transcribed statenents when they
made their recommendation for Plaintiff’s discharge for violation
of Defendant’s sexual harassnent policy. As such, Exhibits D2
through D7 were not offered to prove that Plaintiff was a sexual
harasser, which is not the issue in this case, but were offered
to show the informati on Defendant relied upon in nmaking its
determ nation to discharge Plaintiff. As such, Defendant’s

Exhibits D-2 through D-7 are not hearsay.

At trial, the Court carefully differentiated

" Mchael McBride (Ex. D7) did testify at trial. (Pl."s
Mot. for New Trial, | 23.)
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Plaintiff’s claimof race discrimnation, the issue for the jury,
fromthe ancillary claimof sexual harassnent against the
Plaintiff. The Court explained to the jurors that the case was a
racial discrimnation case, not a sexual harassnent case. (N T.
11/8/00 at 50.) As the Defendant correctly asserts:

The validity of the initial [sexual harassnent]
conplaint is not the central issue, because the
ultimate fal seness of the conplaint proves nothing
as to the enployer, only as to the conpl aining

enpl oyee. The real issue is whether the enpl oyer
reasonably believed the enployee s allegation and
acted on it in good faith, or to the contrary, the
enpl oyer did not actually believe the co-enpl oyee’s
all egation but instead used it as a pretext for an
ot herwi se discrimnatory di sm ssal.

(Def.’s Mem Opp'n Pl.’s Mot. for New Trial at 7 (quoting

Marshall v. Mdlantic Bank, N. A, No. 96-4964, 1997 U S. Dist.

LEXI S 21074, at *10-*11 (E.D. Pa. Dec. 31, 1997)(citation
omtted)). The Court instructed the jury that the underlying
sexual harassnment case was only relevant to Plaintiff’s race
discrimnation claimto the extent that it reveal ed whet her

Def endant’ s true reason for Plaintiff’s di scharge was based on
t he sexual harassnent allegations |eveled against him (N T.
11/7/00 at 109-110.) The Court further stressed the point that
the transcribed statenents were admtted for the Iimted purpose
of showi ng what the Defendant relied upon in its decision to
termnate the Plaintiff. (ld. at 107-146.) Thus, the Court’s
[imting instructions regarding adm ssion of the transcripts

properly narrowed the rel evance of the transcribed statenents.

11



Therefore, the Court’s adm ssion of the transcribed statenents
into evidence was proper and the Plaintiff’s Mtion for a New
Trial based on this ground is denied.

C. The Court’s Jury lnstruction.

Lastly, the Plaintiff argues that the Court’s
instructions to the jury that referred to “Defendant’s legitinmte
busi ness reason for its decision” were erroneous. (Pl.’ s Mt.
for New Trial, 9 29.) The Court will not address the nerits of
this claimbecause Plaintiff’s counsel failed to preserve any
objection to the jury charge and, therefore, he is deened to have
wai ved the chal |l enge.

According to Federal Rule of Cvil Procedure 51, “No
party may assign as error the giving or failure to give an
instruction unless that party objects thereto before the jury
retires to consider its verdict, stating distinctly the matter
objected to and the grounds of the objection . . . .” Fed. R
Cv. P. 51. Thus, a party who did not challenge the trial
court’s jury instructions at an appropriate tine is considered to
have wai ved the challenge. [d. A party may be able to overcone
this finding if able to denonstrate that such findi ng woul d

result in a mscarriage of justice. Smth v. Borough of

W ki nsburg, 147 F.3d 272, 276 (3d G r. 1998) (quoting Fashauer v.

New Jersey Transit Rail Operations, 57 F.3d. 1269, 1289 (3d Cr.

1995)(citation omtted)).
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In its jury charge, the Court referred to “Defendant’s
| egitimate business reason for its decision” to discharge
Plaintiff. (N T. 11/8/00 at 52-53.) During the charge
conference, Plaintiff’s counsel did not object to the Court’s
reference to Defendant’s |egitimate non-discrimnatory reasons
for its decision nor Defendant’s proposed jury instruction nunber
six, entitled “Legitimate Non-Di scrim natory Reasons.” (Def.’s
Proposed Jury Instruction No. 6 at 14.) At sidebar, after the
charge was delivered but before jury deliberations, the Court
asked counsel, “Do you have any additions or corrections?” and
Plaintiff’s counsel responded, “No.” (N T. 11/8/00 at 57.) As
evi denced by the above, Plaintiff had anple opportunity to object
to the “Defendant’s | egitinmate business reason for its decision”
portion of the jury charge, but did not. Thus, Plaintiff did not
properly preserve his objection to the charge and is therefore
deened to have wai ved the chall enge.

In order to overcone this presuned waiver of his
chal l enge, Plaintiff nust denonstrate a m scarriage of justice.
To do this, Plaintiff nmust prove that “the error is ‘fundanental
and highly prejudicial or if the instructions are such that the
jury is wthout adequate guidance on a fundanental question,’”
and that the “*failure to consider the error would result in a
m scarriage of justice.”” Smith, 147 F.3d at 276 (quoting

Fashauer, 57 F.3d at 1289)(citation omtted)). 1In his Mtion for

13



a New Trial, Plaintiff neither nmentions nor denonstrates a
m scarriage of justice. (Pl.”s Mt. for New Trial, {1 28-30.)

In its instructions to the jury, the Court stated that
if the jury found that the Plaintiff had net the elenents of his
prima facie case, then the jury was to consi der Defendant’s
stated reason for its decision. (N T. 11/8/00 at 49.) The
Court went on to explain that it was the jurors who nust decide
whet her or not to believe that the Defendant’s stated reason for
Plaintiff’s discharge was true. (ld. at 49-52.) The Court’s
reference to Defendant’s |legitimte non-discrimnatory reason was
intended to instruct the jury that Defendant’s stated reason for
its discharge of Plaintiff did not have to be found wse, it only
had to be not based on Plaintiff’s race. (N T. 11/8/00, at 49.)
As evidenced by the instructions thenselves, the Court’s
reference to “Defendant’s legiti mate busi ness reason for its
deci sion” was not prejudicial. The Court’s jury instructions
were not only non-prejudicial, but they gave the jurors adequate
gui dance on the fundanental question of whether Defendant had
di scrim nated against Plaintiff based on his race. Thus, the
Plaintiff’s claimis denied since the Plaintiff is unable to
prove a mscarriage of justice.
I V. CONCLUSI ON.

In summary, the Plaintiff has failed to prove that he

is entitled to a New Trial. The exclusion of Exhibit P-16 was
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harm ess error and the adm ssion of Defendant’s Exhibits D2

t hrough D-7 was proper since they were not hearsay. Lastly, the
Plaintiff waived his challenge to the Court’s jury instruction
because he failed to preserve the objection and cannot
denonstrate that such finding would result in a mscarriage of

justice. Therefore, the Plaintiff’s Mdtion for a New Trial is

deni ed.
An appropriate Order follows.
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CRAI G A LYLES, : ClVIL ACTI ON
Plaintiff, :
v. : No. 00-628

ALLSTATE | NSURANCE COVPANY,

Def endant .
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ORDER
AND NOW this 22nd day of Decenber, 2000, upon
consideration of Plaintiff’s Motion for a New Trial (Dkt. No.
26), and Defendant’s Response (Dkt. No. 27) thereto, it is hereby

ORDERED t hat said Mdtion is DEN ED.

BY THE COURT:

Robert F. Kelly, J.
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